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Supreme Court of Illinois. 

PEORIA AND ROCK ISLAND R. R. CO. v. THE COAL VALLEY 

MINING CO. 

A contract between two common carriers, having connecting lines and running 
privileges over each other's routes, by which a certain kind of business is to be 
performed solely by one of them, will not be enforced in equity by injunction, or 
in any manner which will prevent either carrier from performing its duties to the 
public. 

A railroad company and a coal company, both being carriers of freight, with 
connecting lines, made an agreement that the coal company should carry all the 
coal between two certain points, and perform all the public duties incumbent on 
the railroad company, in reference to the carriage of coal ; and that if any coal 
should be carried by the railroad company, the latter should pay the coal com- 
pany fifty cents per ton for such carriage, and the right of the railroad company 
to use certain parts of the road and bridges of the coal company should cease and 
be suspended while such payments should be in arrear. Held, that whether such 
agreement was binding or not on the parties, a court of equity would not enforce 
it by injunction, so as to interfere with the public right to demand carriage of coal 
by either party. 

Appeal from Whiteside. 

Ingersoll and McOune, for appellants. 

Charles M. Osborne, for appellee. 

The opinion of the Court was delivered by 

Walkek, J. — This was a bill in chancery filed by appellee in 
the Rock Island Circuit Court against appellants, to compel them 
to perform a contract and to enjoin a breach of the same. The 
bill alleges that the Coal Valley Mining Company was incorporated 
in 1856, for the purpose of mining and transporting coal from 
Coal Valley to Rock Island and other points. Its powers were 
increased by the General Assembly in 1865, and it was then au- 
thorized to acquire title to so much of Rock Island and Peoria 
Railroad as was then completed, extending from Rock Island to 
Coal Valley. 

It is further alleged that the Rock Island and Peoria Railroad 
Company was incorporated in 1855, with power to construct a 
railroad from Rock Island to Peoria, and did construct a railroad 
from Rock Island to Coal Valley, and issued one hundred and 
fifty bonds for one thousand dollars each, and mortgaged the road, 
its property and franchises, to secure the payment of the same. 



278 P- & R- !• BAILUOAD CO. v. MINING CO. 

It is further charged that appellee acquired title to the Rock 
Island and Peoria Railroad Company, subject to the mortgage on 
the road given to secure the $150,000 of bonds it had issued prior 
to 1869. Appellees purchased these bonds and a large amount 
of floating indebtedness, and nearly all of the stock of the road, all 
of which was in the hands of P. L. Cable. But before this was 
all accomplished, the Peoria and Rock Island Railroad Company 
had been incorporated and authorized to construct a railroad from 
Peoria to Rock Island. 

That on September 4th 1869, a contract was entered into 
by appellee with the Rock Island and Peoria Railroad Company. 
That agreement, among other provisions, contained this : 

" And the said party of the first part, for itself, successors and 
assigns, hereby agrees to pay said party of the second part the 
sum of ten thousand five hundred dollars per annum, as interest 
on the sum due said party of the second part, on account of the 
surrender of said stock and said coupons, and the release of its 
said claims, which sum shall only be payable in track service, 
for the transportation of coal over the said road in Rock Island 
county, at the rate of one cent and a quarter per ton per mile, 
always computing the distance as twelve miles, thus making the 
rate fifteen cents per ton for the use of the track, whether trans- 
ported that distance or not ; and in consideration that the said 
party of the second part agrees to accept the right to transport 
seventy thousand tons of coal during each and every year over 
the road as aforesaid, with its own motive power and rolling-stock, 
in full satisfaction of said sum of ten thousand five hundred 
dollars, whether it transports that amount or not, and on or 
before the 10th day of January of each year, to pay said party 
of the first part for any excess it may transport over said seventy 
thousand tons, in or during the year then next preceding, at the 
rate of fifteen cents per ton ; it is hereby agreed that said party 
of the first part, its successors and assigns, shall pay said party 
of the second part, fifty cents per ton on all the coal transported 
by any party, except said party of the second part, over said rail- 
road to the north side of Rock river, or over the bridges, which 
said party of the first part may use in crossing said river, which 
fifty cents per ton the said party of the second part shall be 
entitled to, to make up any deficit which may have occurred, or 
may thereafter occur in the seventy thousand tons aforesaid. 
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" Payment for all the coal so transported during each month 
shall be made by said party of the first part, its successors or 
assigns, to said party of the second part, within ten days of the 
expiration of said month, and if said party of the first part, its 
successors or assigns, shall fail to pay the same within the above 
limited time, the right of any and all parties, except said party 
of the second part, to transport coal over said road to the north 
side of Rock river, or over said bridges, shall cease and become 
exclusive in said party of the second part, and so remain until 
said payment is made — it being the object and intention of this 
contract to give no party, except said party of the second part, any 
right to transport coal over said road to the north side of Rock 
river, or over said bridges, only when there is nothing due under 
this provision to said party of the second part. And the said 
party of the second part agrees to perform all the duties which 
said party of the first part, its successors or assigns, may owe to 
the public, so far as the transportation of coal is concerned, 
between Coal Valley and Rock Island and all intervening points, 
charging such rates therefor as it reasonably and lawfully may, 
and all coal which said party of the first part, its successors or 
assigns, may bring to Coal Valley, designed for Rock Island and 
intervening points, the said party of the second part will, at all 
times, promptly transport at such rates as it may reasonably and 
lawfully charge therefor." 

The bill further alleges that subsequently the Rock Island and 
Peoria Railroad Company consolidated with the Peoria and Rock 
Island Railway Company, and the consolidated company became 
and is the company made defendant to the bill, and it assumed 
the contract of September 4th, 1869, between appellee and the 
Rock Island and Peoria Railroad Company, and entered into a 
contract binding itself thereto. That appellant has been and is 
engaged in carrying coal over their road, and refused to pay 
fifty cents per ton as agreed. The bill charges that appellants 
are insolvent. 

It is also alleged that the Rockford, Rock Island and St. Louis 
Railroad Company had entered into a contract with appellee in all 
material respects similar to that made with the Peoria and Rock 
Island Railroad Company, who were using the track, switches, 
side-tracks and lateral lines of appellee at Coal Valley, and that 
company is made a party to the bill. 
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The bill prays that appellant be compelled to keep and per- 
form their contract, and be restrained from using the side-tracks, 
switches and lateral lines at Coal Valley, and to enjoin appellants 
and their officers from transporting any coal over the road to the 
north side of Rock river, or over the bridges which the com- 
panies use in crossing the river, until appellants shall account and 
pay fifty cents a ton for all coal they had transported by each of 
the roads, and from transporting coal as aforesaid unless they 
shall account for the same at the time stipulated. Also to 
require the company to account for and pay appellee, who 
claims the ownership of the switches, side-tracks and lateral 
lines, a reasonable sum for the use of the same. 

Before the hearing on the demurrer the venue was changed to 
the Circuit Court of Whiteside county. 

To this bill appellant filed a demurrer, and assigned as grounds 
that the Peoria and Rock Island Railroad Company had no 
power to make such a contract, and that it is void. That the 
company had no right or power to bind themselves for the pay- 
ment of fifty cents a ton on coal transported over the road, as 
such contract is against public policy and is void. On the hear- 
ing on the demurrer, in the court below, it was overruled, and a 
decree was rendered making the temporary injunction perpetual, 
and the case is brought to this court by appeal. 

The question presented is whether a Court of Chancery will 
restrain these companies from carrying coal as freight for indi- 
viduals, because appellants have agreed to pay appellee fifty 
cents for each ton so carried, and because appellants refuse to 
pay, at that rate. Is such a contract ultra vires and against 
public policy ? We think not. The act of the general assembly 
under which these considerations and contracts were made is 
quite broad and comprehensive. It is apparent, from their char- 
ters, that the Coal Valley Mining Company, when it purchased 
the Rock Island Railroad, became and was a public railroad com- 
pany entitled to the rights, privileges and powers conferred by its 
charter. It is conceded that the mining company was before 
the consolidation a carrier of passengers and freights between 
Rock Island and Coal Valley, and both companies reserved that 
right when the consolidation was formed, and they had been and 
were still exercising these rights. We have no doubt that each 
of these companies had ample power, under the general law of the 
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state authorizing railroad companies to make running arrange- 
ments with each other, and to consolidate their roads on such 
terms as they may agree. And so far as we see, these companies 
did make a valid and binding consolidation. 

But conceding this all to be true, will a court of equity afford 
relief in the mode sought in this case ? In other words, have not 
the public such an interest in the use and continued operation of 
the railroads of the state, as should forbid the court from enjoin- 
ing the freights and property of individuals from being transported 
because the company has entered into an engagement to pay a 
stipulated sum for track-service or toll for the right to run over 
another road and carry passengers and freights, and should not the 
chancellor leave the parties to seek their remedy by an action at 
law on the contract ? 

When these great and useful bodies were created there were 
two considerations that induced their organization. One was, and 
it was the highest and most important, the accommodation of the 
public and the promotion of their interests. The other was the 
promotion of the interest of the individual stockholders in such 
companies. The primary object of the people of the state ever 
has been, in creating railroads, to afford facilities for trade and 
commerce by speedy, convenient and cheap travel and transporta- 
tion of merchandise, the products and the minerals of the country 
to the best markets, thus supplying every section with the pro- 
ducts of other sections. They were needed and adapted to ready 
and rapid exchange of commodities, and the rapid development of 
the resources of the country, and have from an early period 
after their introduction been known and regarded as the greatest 
of all the means employed by our civilization in advancing the 
trade and commerce of our country. And they have fulfilled the 
anticipations of the people in this regard. 

It was such considerations as these, at an early day in the his- 
tory of our state, that induced our people to enter upon a grand 
but disastrous system of internal improvements. By it an effort 
was made, at the expense of the state, to construct railroads 
traversing its entire limits in every direction, and passing through 
almost every county in its borders. In the effort many millions 
was expended ; the system failed, entailing a debt that almost 
bankrupted the people, and entailed on them a depressing bur- 
den that they have not yet wholly extinguished. 
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And it was the same considerations that have induced almost 
every county, city, town, village and a great number of townships, 
to incur debts which in the aggregate amount to a vast sum, to 
subscribe for stock in railroads or make donations to such bodies ; 
and on which these corporations are paying an immense sum in 
taxes to discharge the interest on these debts. And for all of 
this vast sum thus contributed it is believed that cities, counties, 
towns, villages and townships have nothing of value to show, 
unless it be in rare instances. No one can believe that the peo- 
ple have expended these vast sums, burthened themselves, in 
many instances, to the point of ruin, and entailed upon them- 
selves and posterity debts and burthens that must be onerous, if 
not destructive, for the benefit of private stockholders of these 
companies. No one can entertain such an opinion. All must 
comprehend the fact, that it was done mainly to promote the 
public good and to advance our material interests. 

Can any one suppose that it was merely to enrich and aggran- 
dize the stockholders and the officers of these companies, that the 
people, through their representatives in the general assembly, have 
granted such liberal charters, authorizing them to use the highest 
prerogative of sovereignty, eminent domain, to deprive the citizen 
of his property for the use and benefit of these bodies ; thus 
relieving them of the necessity of being compelled to purchase 
and pay exhorbitant prices for their right of way, depot, grounds 
and material for the construction of these roads? On the con- 
trary, all knew that such liberality and the grant of such powers 
were conferred to advance public interest as the first and great 
object. 

But to accomplish this great purpose it was found necessary to 
enlist private enterprise and capital. And to call it forth for the 
accomplishment of the end, rights, privileges and immunities had 
to be conferred and secured to those who would embark in the 
construction and operation of these roads. Hence in their char- 
ters the rights and duties of the companies are either expressed 
or implied. When created bodies corporate they become invested 
with the right to construct and use their roads, to transport 
both persons and property over their lines, and to receive com- 
pensation for the same. And when these bodies accept their 
charters it is with the implied understanding that they will fairly 
perform the duties of public common carriers of both persons and 
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property. And at the same time a correlative duty is imposed, 
that they shall receive and carry persons and freight on their 
lines. And this is a duty they cannot escape by refusal, by con- 
tract or agreement with other persons or companies, that they 
will disregard and refuse to perform them. These are duties 
they owe the public, and it was in consideration that they would 
be performed that their charters were granted. They then have 
no power to disable themselves from performing these charter 
obligations, and any effort to do so by contract is void. We are 
not prepared to hold that the legislature could exonerate such 
bodies from the performance of their duties. 

Whilst railroads must be protected in all of their rights with 
the same exactness that individuals are, they must at the same 
time be held to a rigid performance of all their duties to the 
public. Nor will they be permitted by contract or otherwise to 
avoid their performance. 

The roads who are litigating in this case, as common carriers, 
owe the duty of transporting passengers and property for any 
and all persons who require the performance of the service. 
And coal is a kind of property suitable and proper to be car- 
ried over their several roads, and they must carry it as they do 
any other freight, for all persons who bring it to their roads for 
the purpose, on the same terms as they do other like freights, 
similar in bulk and weight ; and it is their duty to provide, as 
common carriers, all reasonable facilities for its transporation. 
Nor can these companies, by contract with each other, prevent 
themselves from performing the duty imposed by their respective 
charters. If they have so bound themselves, the contract is ultra 
vires, so far as the public are concerned. Whether such a con- 
tract may be held valid and binding, as between themselves, when 
suit at law shall be brought to recover the price agreed to be paid, 
is not now before the court, and we refrain from its decision until 
it shall be properly presented. 

It is earnestly urged that the law empowering railroad com 
panies to consolidate their lines and to make leases and running 
arrangements, authorizes them to do so on such terms as they may 
agree. And that the power being general this contract does not 
contravene its provisions. The power is no doubt general to the 
extent that they are capable of contracting. But it must be 
understood that it is with that limitation that it is general. The 
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general assembly never could have intended to confer power 
upon these bodies, by contract with each other in consolidating 
their roads and franchises, to absolve themselves from any duty 
they were under as common carriers, simply by binding each other 
not to observe such requirements. And that is what this con- 
tract does. Hence a court of equity has no power to enjoin 
these companies from performing this duty to the public. The 
decree of the court below must be reversed. 

Decree reversed. 



We cannot but admire the vein of old- 
fashioned honesty which seems to char- 
acterize the dealings of the Illinois Su- 
preme Court with many of the questions 
affecting public duty. They do not seem 
yet to have imbibed much of that modern 
sentiment, that public duty is a kind of 
anomaly in morals, much in the nature 
of a contract or obligation which one en- 
ters into towards himself, as, for in- 
stance, to cultivate habits of decency 
and cleanliness, or to lay in a proper 
supply of food for the northern winter, or 
to feed his cattle with regularity and 
with proper liberality. Almost every 
man considers himself so important a 
part of the public that he feels at liberty 
to dispense with the performance of pub- 
lic duties, as if they were owing to him- 
self exclusively, much upon the same 
ground, probably, that each partner is 
clothed with authority to release partner- 
ship debts, and to dispose of the common 
property. 

We cannot fairly regard this as evi- 
dence, perhaps, of any voluntary debase- 
ment of moral principle, whereby the 
official becomes incapable of forming 
correct judgments upon moral relations. 
For we are not aware that any one 
charges upon our public men any such 
general demoralization as would render 
them unreliable in the discharge of pri- 
vate trusts. Probably our public men 
are as scrupulous and conscientious in 
the discharge of private trusts as any 
other class of men. And the same may 



be true in a less degree in regard to pub- 
lic duties, which involve no question of 
personal and private emolument. But 
the moment this last element enters into 
the estimate, the best public men we 
have seem to lose head, and jump at 
once to the conclusion that it is per- 
fectly lawful and conscientious to grasp 
all within their reach. We have had some 
painful illustrations of this predominant 
infirmity in public officers in the very 
highest places, not so long since, as to 
tax the memory so painfully in remem- 
bering them, as in our desire to forget 
them. And there is too much reason to 
fear that the disease has become too ge- 
neral to admit of speedy cure. 

We have thus said far more than we 
intended, in order to show the difficulty 
of enforcing public duties against the 
general public sentiment of the country. 
Railways naturally expect the same 
liberty to put off public duties which 
other public servants allow themselves. 
We are tempted to ask the profession 
and the public, how long they can fairly 
expect the courts to stand up against this 
desolating tide of moral debasement ? 
If it can be done long, without some re- 
vulsion and reformation among the 
masses of our people, it will be more 
than the lessons of history allow us fair- 
ly to expect. And it seems to us the 
people of Illinois have great reason to 
felicitate themselves in being able to 
sustain their judiciary at so high a point 
of integrity and firmness in dealing with 
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so many of these exciting questions of 
public interest and public duty, and es- 
pecially in regard to railway transpor- 
tation. These cases are already con- 
siderably numerous in that court, and 
all ruled in favor of public duty. It is 
obvious these questions will, sooner or 
later, have to be met by the courts in 
every part of the country, and we fear 
altogether by the state courts, since 
there is little hope of any remedy at the 
hands of Congress in the way of regu- 
lating interstate commerce. The rail- 
ways have too great influence in the 
congressional districts, and in the lobby, 
to make any such reform hopeful against 
the wishes of the companies. And the 
companies, as it seems to us, are stand- 
ing too much in their own light and that 
of their true interests, in offering such 
formidable and combined opposition to 
all reasonable and just provisions en- 
forcing their general public duties as 
carriers. There seems to be a general 
feeliug among railway men, that it will 
not do to trust anything either to the le- 
gislatures or the courts, and especially 
the former. And this feeling seems to 
be encouraged and kept up by the class of 
idle and worthless men who spend their 
lives in legislative lobbies, in attempt- 
ing to serve their employers by cor- 
rupting better men than either ; when 
the proper degree of confidence and fair 
dealing, on the part of the railways, 
would enable them to obtain far better 
terms in favor of their own interests 
than can ever be secured by such indi- 
rection and evasion. What the railways 
need most of all things for their own se- 
curity, is a fair and just code of railway 
rules and regulations, and to have it 
fairly and justly enforced by the courts. 
This they might effect if they would 
only attempt it in earnest, both in the 
states and in Congress. There are men 
enough in all legislative bodies to draw 
such a code, whom the companies need 
not fear to trust.and it would relieve them 
from much embarrassment and litiga- 



tion, and from doing so much service 
without pay, on account of the intense 
competition on the long lines, which 
often compels them to overcharge their 
way business, because the through busi- 
ness is done without pay. But so long 
as this mad conflict is kept up, under the 
lead of the basest men in the country — 
the lobbyists — there will be small hope 
of any effective relief. The courts will 
be left to do the best they can under a 
system of law framed and matured under 
a totally different state of things, before 
railways existed. And owing to its won- 
derful adaptability to all circumstances, 
no doubt, much may be done by a wise 
and prudent administration of the com- 
mon law. But more perfect justice 
might be effected through legislation, 
with the co-operation of the companies. 
It seems clearly enough settled, that it 
is the duty of common carriers, at com- 
mon law, to carry for all who wish to 
employ them, and for reasonable com- 
pensation. It seems to be agreed that at 
common law the carrier was " bound by 
law," as said in Harris v. Packwood, 3 
Taunt. 264, " to carry everything which 
is bronght to him for, a reasonable sum, 
* * and not to extort what he will." 
This, it has been very properly held, 
will not preclude him from discriminat- 
ing in his charges, where there is any 
just ground for the discrimination. 
Fitchburg liailw. v. Gage, 12 Gray 393 ; 
Ch. $• Alton Railw. v. The People, S. C. 
of Illinois, 5 Chicago Legal News 266. 
Lawrence, Ch. J. here said : "Anoth- 
er perfectly well-settled rule of the com- 
mon law, in regard to common carriers, 
is, that they shall not exercise any un- 
just and injurious discrimination be- 
tween individuals in their rates of toll." 
The same principle is recognised in Vin- 
cent v. Chic. $• Alton Railw., 49 111. 33. 
So also in People v. Some Co., 55 111. 
95, and in Ch. fr N. W. Ry. v. People, 
56 III. 365. But this very point did not 
arise in the principal case. 

The only point here decided is whether 
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it is competent for one railway company 
to enter into a contract with another 
company, having running powers over 
its road, to cease carrying for others, 
whenever it falls in arrears in the pay- 
ment of the stipulated sum for compen- 
sation for the use of the track. It 
would seem there could be but one an- 
swer given to such a question, when 
arising, as in this case, upon an appli- 
cation to a court of equity for specific 
enforcement of the contract. It has al- 
ways been regarded as of the very es- 
sence of the duty of common carriers, 
an essential element in their very defini- 
tion, that they should be ready to carry 
for all who desired to employ them. 
Without this they would cease to be 
common carriers. And as railways are 
created solely for the performance of 



this duty in regard to goods and passen- 
gers, a decree of a court of equity for- 
bidding this, would defeat the primary 
purpose of the charter. And the excuse 
that the company has entered into a con- 
tract not to carry for any but a particu- 
lar party, in a given contingency, would 
no more justify or excuse such a decree, 
than a contract on the part of a man not 
to support his family will excuse him for 
the failure to do so. Contracts made by 
natural or corporate persons in conflict 
with the very principles for which they 
exist, »'. e. to perform their duties, pub- 
lic or private, must of course be held 
illegal — at least to the extent of not re- 
quiring specific performance in a court 
of equity. 

I. F. R. 



Court of Appeals of Man/land. 
WILLIAM HAMILTON v. HARMAN WINDOLF. 

No action will lie for distraining for more rent than is due and in arrear. 

In an action of trespass for an alleged injury to the plaintiff's wall by inserting 
joists into it, evidence by the defendant that the wall was so used by him in the 
erection of an adjoining building under an express parol agreement with the 
plaintiff, is not admissible under the general issue plea, in bar of the action, but 
is admissible in mitigation of damages. 

Parol proof of a license specially pleaded to an action of trespass, is admissible 
in bar of the right to recover. 

Appeal from the Superior Court of Baltimore City. 

In May, 1869, the appellant sub-leased to the appellee a lot 
of ground in the city of Baltimore, in consideration of the sum 
of $1200, and the payment of the annual rent of $36. In Sep- 
tember, 1869, the appellant commence'd the erection of several 
houses on the ground to the west of the appellee's house. At the 
trial below, the appellant testified that before he built the house 
adjacent to the appellee's, the appellee entered into a verbal 
agreement with him to purchase said house after it should have 
been placed under roof, at the cost of erection and ten per cent, 
additional, and requested him to build no chimneys and to use 



